Minutes of the Regular Meeting of the

Board of Adjustment

Tuesday, March 28, 2006

1:00 p.m.

Present:

Beth Rose, Chairman



Mary Ann Dotson




Nancy McNary




Fred Noble




Stephen Webber

Also present:

Shannon Baldwin, Community Development Director




Teresa Reed, Assistant Zoning Administrator



Chuck Watkins, Council Liaison

Absent:

Werner Maringer

Harvey Jacques




Susan Lynch, Code Enforcement Clerk, Recording Secretary

Chairman Rose called the meeting to order at 1:00 p.m.

Mr. Webber moved to approve the agenda. The motion was seconded by Ms. Dotson and approved unanimously.
The minutes of the regular meeting of February 28, 2006 were accepted upon a motion by Mr. Webber with one correction: to add ‘Chuck Watkins, Council Liaison’ to the ‘also present list’. The motion was seconded by Mr. Noble and approved unanimously. The board also complimented town staff for the minutes taking on a very legal and professional look.

HEARINGS:
The continued, revised appeal ZV-06-03, a request from William Seymour to relax the minimum front (street) yard setback from forty feet as required by Section 92.040 of the Lake Lure Zoning Regulations to 27.9 feet. The request is for a 12.1 foot variance. The property (Tax PIN 229125) is located on Buffalo Shoals & Sunset Cove Road, Lake Lure, N. C. 
Mr. Seymour addressed the board and assured the board that the measurements for the setbacks on the survey are from the overhangs. Questions arose from the board as to Mr. Seymour’s intentions for parking, ingress and egress.  Ms. McNary queried Mr. Seymour as to when this piece of property was purchased. He had built structures in the Town of Lake Lure before and knew the setback criteria; did he consider a house that would meet the setbacks. Mr. Seymour replied he bought the property with future use in mind; he did not even look at what the setbacks were until he pulled the measurements to see what kind of home could go there. Ms. McNary questioned if there was a home that could fit within the setbacks. Mr. Seymour answered ‘yes’ but the building of a larger home would be conducive to the area. 
Ms. Dotson asked if this particular lot is a lot of record. The consensus between Mr. Seymour and the board was it was not a lot of record, and the lot does meet the size requirements for a lot zoned R-1.

Members of the audience were sworn in: 
William McNary questioned who is responsible for the maintenance of Sunset Cove Road. Ms. McNary replied it was the town’s responsibility for maintenance. 
Don Hinton questioned when a road is turned over to the town, how can a lot of this type  remain the same size when land is taken out of it. Mr. Hinton also took exception with comments Mr. Seymour made on the zoning application.
Norton Elder addressed the board as to the size of the house that is proposed on Sunset Cove Road; he felt the size of the house (crackerbox) was not appropriate for the neighborhood. 

Based on Mr. Hinton’s statement, Mr. Webber asked Mr. Seymour if the lot was purchased to use part of the land to increase the size of the road, so the house across the road could meet the setback standards. Mr. Seymour replied he would not deny it, but it was not the sole purpose of purchasing the lot. The lot has not been reduced in size.
Ms. Dotson brought to the board’s attention that in the Town of Lake Lure, some property lines do go to the center of the road; this does not necessarily change the size of the lot, however, it does change the measurement from the centerline of the road. 

Ms. McNary questioned the ingress and egress of Sunset Cove Road with the parking situation for the contractors. Mr. Seymour replied that the parking would be provided for the contractors on a lot across the street. Chairman Rose questioned if the heavy equipment parked on the road would allow ingress and egress; Mr. Seymour answered with a yes. 

Mr. Webber asked Mr. Baldwin to forward to the town attorney the question if the change in the road (ownership, right of way, etc.) took away from the size of the property. He felt the town attorney should make a decision before the board does. Also, a determination has to be made as to whether this is a corner lot; if it is a corner lot, the application would need to be changed. 

 Chairman Rose would like to know where the driveways are on this piece of property.

Mr. Baldwin labeled the plat Exhibit A and questioned Mr. Seymour. The first question was, “how many square feet are in the lot as presented by the survey”. Mr. Seymour answered, “10,129 sq. ft.”  The second question was, as from Mr. Baldwin’s recollection

and memory, Mr. Seymour owned a lot on the opposite side of the street; Mr. Seymour applied for his certificate of occupancy for a structure built on that lot, and Mr. Baldwin did communicate to him that the lot was out of compliance because of the minimum front setback; the town could not give Mr. Seymour a final on the house.  Mr. Seymour agreed with Mr. Baldwin. Mr. Baldwin then asked Mr. Seymour what he proceeded to do to 

make the lot comply. Mr. Seymour stated he contacted Chuck Place, the town manager, and Mr. Place stated to Mr. Seymour, “He had two options. He could appear before the Board of Adjustment for a variance or if the centerline here and the setback meet the requirements, if the road moves, I’m perfectly fine with that.”  Mr. Baldwin asked who owned the property before Mr. Seymour purchased it. Mr. Seymour stated it was Alan Morrow.  Mr. Seymour purchased the land from Mr. Morrow so Sunset Cove Road could be widened, but did not know which parcel the land came from to widen the road. Mr. Baldwin asked Mr. Seymour if he had a guess as to where that land came from. Mr. Seymour said it came from the outer boundary of the lot in question. 

Mr. Baldwin and Mr. Webber discussed that since Mr. Seymour gave the town part of the land to change the configuration of the road, the legal description of the lot also would of changed. Ms. Dotson interjected the callings (B1, B2, B3, etc) go only to the side of the lot; in some cases not to the side of the road on this plat; and not to the center of the road where the implied lot line is. The consensus of the board was they needed the legal description of the property which has the meets and bounds (the deed and any attachments), a current survey of the property that coincides with the deed, and a copy of the survey of the property Mr. Morrow owned before Mr. Seymour purchased it. Mr. Seymour requested the board make the decision based on the information in front of them which states the acceptable square feet of the lot.  Mr. Webber stated he was not comfortable with the accuracy of the information in front of him, therefore, he was not comfortable to make a decision on this case. Chairman Rose queried the board as to whether they want Mr. Seymour to bring the requested information to the next meeting, or go through the findings of fact at this meeting. 

Mr. Baldwin stated to the board that staff’s position is the setback from the centerline of Buffalo Shoals Road is fifty feet; the setback from the centerline of Sunset Cove Road is forty feet. The question the board posed to Mr. Baldwin was what constitutes the front yard (in reference to setbacks) of a building: is it where the front of the house is located, or are setbacks determined by the roads. Also, the question was posed is this particular lot a corner lot or not. The definition of a corner lot from the subdivision ordinance states, “a lot abutting upon two or more streets at their intersection”.  Mr. Webber made a motion that this lot be defined as a corner lot as it falls under the purview of Section 92.110. Ms. McNary seconded, the majority voted in favor, Mr. Noble and Ms. Dotson were opposed.  Ms. McNary made the motion the board accept the definition of a corner lot from the subdivision regulations. Mr. Noble seconded, all in favor.

After discussion between the Mr. Seymour, Mr. Baldwin and the board, the decision was made this parcel should be treated as a corner lot, and the application would be amended to adjust the setback on Sunset Cove Road to fifty feet instead of forty feet (per Section 92.110). Instead of a variance of 12.1 feet, the variance would be 22.1 feet. Mr. Webber 

made the motion zoning variance ZV-06-03 - Revised, be revised again; the minimum front street yard setback requested variance is changed to 22.1 feet; the required front street yard setback is fifty feet; that would leave in the request block 27.9 feet. Ms. Dotson seconded, all were in favor.

Mr. Webber also brought to the board’s attention, for the record, Section 92.105, corner visibility. The consensus of the board was the structure would not interfere with visibility.

Chairman Rose presented the findings of fact to the board:

BOARD OF ADJUSTMENT

Ordinance Standards

Finding  #1

There are extraordinary and exceptional findings pertaining to the particular piece of  

property in question because of its size, shape or topography  that are not applicable to other lands or structures in the same district. All members were in favor.
Finding  #2

Granting of the variance requested  will not confer upon the applicant any special privileges that are denied to other residents of the district in which the property is located. Two members were in favor; three were opposed.
Finding  #3

A literal interpretation of the provisions of the zoning regulations would deprive the applicant of rights commonly enjoyed by other residents of the district in which the property is located. Three members were in favor; one was opposed; one member abstained.
Finding  #4
 The requested variance will be in harmony with the purpose and intent of the zoning regulations and will not be injurious to the neighborhood or to the general welfare. Three were in favor; two were opposed
Finding  #5

 The special circumstances are not the result of the actions of the applicant. Three were in favor; two were opposed.
Finding  #6

 The variance requested is the minimum variance that will make possible the legal use of the land, building, or structure. Two were in favor; three were opposed.
Finding  #7

The variance is not a request to permit a use of land, building or structure which is not permitted

by right or by conditional use in the district involved. Five were in favor.
Finding #8

A nonconforming use of neighboring land, structures or buildings in the same district, and permitted uses of land, structures or buildings in other districts, will not be considered grounds for the issuance of a variance. Five were in favor.

Based on four of the findings of fact being in the negative, Mr. Webber made a motion Variance ZV-06-03 – Revised be denied. Ms. McNary seconded the motion; Chairman Rose, Ms. McNary, and Mr. Webber were in favor; Ms. Dotson and Mr. Noble were opposed.

Chairman Rose stated the motion had failed.

Chairman Rose made the motion to accept Variance ZV-06-03 – Revised as of March 28, 2006; Mr. Noble seconded. 

Mr. Baldwin reminded the board that they can approve the variance with conditions.
Ms. Dotson stated she would like to make an amendment to the motion that a condition to the approval of the variance would be tied to the plans presented to the board in reference to the design of the structure and the height of the structure; Mr. Noble added to the condition that the parking be off Sunset Cove Road, certainly not on Buffalo Shoals Road, but to off on the western end of the lot. The vote was: Ms. Dotson and Mr. Noble in favor; Mr. Webber, Ms. McNary, Chairman Rose opposed. The majority has turned down the variance, therefore, it is the consensus of the board that the variance be denied.
Mr. Baldwin reviewed with Mr. Seymour that if he does want to appeal the decision of the Board of Adjustment, he has thirty days from the receipt of the ruling to do so.

NEW BUSINESS

Chairman Rose and Mr. Baldwin gave the board a quick synopsis of the pending Tree Protection Ordinance and advised the board members of the upcoming workshop between the Zoning and Planning Board and the Tree Management Committee. 

Mr. Webber thanked the staff of the zoning department for the reports that are generated from their department.
PUBLIC COMMENT

None
ADJOURNMENT

Mr. Webber made the motion to adjourn; Mr. Noble seconded, all were in favor.
